
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter

Montauk Sand

of the Pet l t ion
o f
& Gravel Corp.

says that the sald addressee is the Petltloner
set forth on saLd wrapPer is the last knoltn addrees

AFFIDAVIT OF MAILING
for Redeterml.natl.on of a Deficiency or Revlsion
of a Determlnation or Refund of Corporation
Franchlse Tax under Article 94 of the Tax Law for
t h e  P e r i o d  7 / 3 1 / 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng du1-y sworn, deposes and says that he ls an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the wlthin not ice of Decislon by cert l f led
nail upon Montauk Sand & Gravel- Corp., the petitloner in the within proceeding,
by encloslng a true copy thereof ln a securely seaLed postpaid wrapper
addressed as fol lows:

Montauk Sand & Gravel Corp.
26 Laurel  Dr.
Srnlthtown, NY II787

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excl-usive care and custody of the Unlted States Postal
Service rf,lthln the State of New York.

That deponent further
herein and that the address
of the pet i t loner.

Sworn to before me this
29th day of May, 1985.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Montauk Sand &

the Pet l t lon

Gravel Corp.
AFFIDAVIT OF MAILING

for Redeternination of a Deflciency or Revision
of a Determlnation or Refund of Corporatlon
Franchise Tax under Article 94 of the Tax Law for
t h e  P e r i o d  7 l 3 L / 7 9 .

State of New York :
s s .  :

County of AJ.bany :

David Parchuck, belng duly sworn, deposes and say6 that he is an employee
of the State Tax Cornrnisston, that he ls over 18 years of age, and that on the
29th day of May, 1985, he served the withln not ice of Decision by cert i f led
nall upon Lawrence J. Mlttenthal-, the representative of the petltloner ln the
wlthin proceedlng, bI enclosl.ng a true copy thereof in a securely sealed
postpaid lrrapper addressed as fol-lows:

Lawrence J. Mittenthal
525 Northern Blvd.
Great Neck, NY 11021

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offLce under the exclusive care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitioner herein and that the address set forth on said lrtraPPer ls the
last known address of the representat lve of the pet i t ioner,

Sworn to before me this
29th day of May, 1985.

ster oat
sec t lon  174pursuant



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

l{ay 29, 1985

Montauk Sand & Gravel Corp.
26 Laure l  Dr .
Snithtown, NY LL787

Gentlemen:

Please take notice of the Decision of the State Tax Commlssl.on enclosed
herewlth.

You have now exhausted your rlght of revlew at the adml.nlstrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceedlng in court to revielt an
adverse declsion by the State Tax Connlsslon nay be lnstltuted onLy under
Article 78 of the CLvl.l- Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countyl wlthln 4 uonths from the
date  o f  th ls  no t ice .

Inguiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - LitlgatLon Unit
BulJ-dlng //9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Lawrence J. Mlttenthal
525 Northern Blvd.
Great  Neck ,  NY 11021
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon 
'

o f

MONTAUK SAND & GRAVET CORP.

for Redeterminatlon of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Perlod
J u l y  3 1 ,  1 9 7 9 .

Whether petltloner was entltled to investment

transportation equipment used ln the productlon of

equipment was licensed for over-the-road use.

DECISION

tax credit carryforwards on

goods by extractlon, whlch

PetLtioner, Montauk Sand & Gravel- Corp. 26 LaureJ- Drive, Snlthtown' New

York I 1787, fil-ed a petitLon for redeterminatlon of a deficLency or for refund

of corporation franchlse tax under Artlcl-e 9-A of the Tax Law for the perLod

Ju ly  31 ,  1979 (F i l -e  No.  43599) .

A formal hearing was held before Arthur Bray, Hearlng Officerr at the

offices of the State Tax Comnisslon, ItEo World Trade Center, New York, New

York, on November 1, 1984 at 1:30 P.M. Pet i t loner appeared by Lawrence J.

Mittenthal-, Esq. The Audit Divislon appeared by John P. Dugan, Esq. (Anna

Co1e l1o ,  Esq. ,  o f  counseJ- ) .

ISSUE

FINDINGS OF FACT

1. Pet l t loner,  Montauk Sand & Gravel Corp.,  is a corporat ion engaged ln

the extractton and sal-e of sand and gravel. The sand and gravel are extraeted

from pits owned by part ies unrelated to pet i t loner.
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2. Petltloner filed a State of New York Corporatlon Franchise Tax Report

for the f lscal  year ended July 31, L979. On this report ,  pet i t loner clalned an

investment tax credit carryforward of $Lr48L.72. The equipment on whlch the

claimed lnvestment tax credit was based consisted of: two 1974 Mack chassls

and two 1974 Sunnlt dump bodies acquired on October !6t 19733 a L967 payloader

acqulred on Septenber L7, L976i and a 1978 Mack tractor acquired on March 27,

197 8.

3. On December 17, 1982, the Audlt Division Lssued a Notice of Deflclency

to petitloner assertlng a deflciency of corporation franchise tax in the amount

o f  $ 1 r 4 8 1 . 7 0 ,  p L u s  i n t e r e s t  o f  $ 5 9 7 . 2 L ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 2 ' 0 7 8 . 9 1 .

4. The Statement of Audit Adjustnent, whLch accompanied the NotLce of

Deficlency, expl-alned that the adJustment was based upon the investment tax

credit  carryforward fron the periods ended July 31, 1974 through July 31, L978

to the period in lssue Ln the amount of $2 1625,06. The Statement of Audit

Adjustment further explained that the transportation equlpment upon which the

lnvestment tax credlt was claimed dld not qualify for the credit since the

equipment was not used directly in the extractLon of sand and gravel' but only

ln the transportation thereof. The Audit Divlslon also noted that the transpor-

tation equlpnent was registered for use on the public roads.

5. The Mack chassls and dunp bodles are used together to transport

naterlals. The Mack tractor ls also used to transport materials. The payloader

is a nobile piece of equlpment which petitioner uses to scoop sand and graveL.

6. In i ts operat ion of a gravel-  pl t ,  pet i t ioner wouLd use the payloader

to scoop out a mound of sand and gravel and place lt lnto the back of a truck.

The truck wouLd then transport the sand and gravel to a screenLng plant. The

sand and graveJ- would be transferred fron the truck to the top of the screenlng
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plant through the use of a conveyor belt. The screenlng pJ-ant contalned a

shaker whlch vlbrated, thereby separating the sand from the graveJ-. When

material- accumulated underneath the screening plant, the payloader and Mack

tractor would be used to stockpi le the mater ial  in a di f ferent l -ocat lon.

7. I t  was pet l t ionerrs pract ice to use the Mack tractor ln a gravel pl t

f rom about 7:00 a.m. to 3:30 p.n. f lve days a week. In the evenlng, the

tractor was used to haul one or two loads of sand from the gravel pit to Nert

York Clty. If one load of sand was delLvered to New York Clty' the tractor

would leave at 4:00 p.m. and return to the gravel pl t  at  approxlmately 6:30 p.m.

If two round trips were made in a certaln evenlng, the tractor would leave at

the same t lme but return to the gravel pl t  at  8:30 or 9:00 p.n. The Mack

chassis and dunp bodles were licensed and used on the publlc roads about ten

percent of the t ime.

8. An alternatlve to uslng trucks would have been to use a conveyor belt

to transport the sand and gravel fron the pit to the screenlng plant. Petitl.oner

did not use a conveyor belt ln this manner because it was more costly than

using trucks.

CONCLUSIONS OF LAW

A: That durlng the period ln lssue, section 2I0.L2(b) of the Tax Law

provlded, in part :

"A credit shal-l- be aLlowed under this sectLon wLth respect to tangible
personal property and other tangibl-e property, lncluding bulldings
and structural components of bulldings, whlch are: depreclable
pursuant to section one hundred slxty-seven of the internaL revenue
code, have a useful  l l fe of four years or more, are acqulred by
purchase as defined in section one hundred seventy-nine (d) of the
lnternal revenue code, have a sltus in this state and are prlnclpatrly
used by the taxpayer in the product lon of goods by.. .extract ing.r l

B. That in view of Flnding of Fact t'6t', 
.ggg,, it is clear that the

equipment in question rras involved ln the production of goods (that is, sand



and gravel) by extraction within

Law. (It is noted that 20 NYCRR

-4-

the meaning of sect ion ?LO.L2(b) of the Tax

5.2-4(b) ls not appl lcable to the facts

presented hereln tg lg!!g-gI L-Brooke Farms, Inc., State Tax Commisslon,

December  31 ,  19841 . )

C. That 20 NYCRR 5-2.4(c) deflnes the term rrprinclpally used" wlthln the

meanlng of sect lon 210.12(b) of the Tax Law as more than f l f ty percent.  That

petitioner has establlshed that all of the equlpment Ln lssue was used more

than flfty percent of the time in the productlon of goods by extraction.

Accordlngly, the equipment in issue was t'prlnclpal-ly used" ln the productlon

of goods wlthln the nneanlng of section 2L0.I2(b) of the Tax Law and 20 NYCRR

5 - 2 . 4 ( c ) .

D. That the petltion of Montauk Sand & Gravel Corp. ls granted and the

Notice of Def lc iency, lssued December 17, 1982, ls cancel led.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2I 1985
PRESIDENT


